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IN THE SUPREME COURT
OF THE STATE OF u·TAH
IIYDE T. CLAYTON,
Plaintiff-Appellant
YS.

S.\LT LAKE CITY, S.ALT LAKE
COl r~TY, J. BRACKEN LEE,
Case No.
L. C. RO~INEY, CONRAD HAR9903
RISON, HERBERT F. Sl\!1\RT, )
.JOE L. CIIRISTENSEN, C. \V.
BRADY, l\I.ARVIN JENSON and
ED,VIN Q. CANNON,
Defendants-Respondents.

BRIEF OF RESPONDENTS

ST . .~TEMENT OF CASE
This action was filed by the appellant against the
respondents to enjoin and prohibit the letting of a contract to Southern Steel Company for the furnishing
and installation of jail equipment in the new Public
Safety and Jail Building to be built by Salt Lake City
and Salt Lake County. The petition of the appellant
alleges want of authority and abuse of discretion by the
respondents in awarding the contract to Southern Steel
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Company but does not allege any fraud whatsoever.
The respondents filed a motion for summary judgment
based upon the petition of the appellant, the affidavits
of Roy W. McLeese, Salt Lake City Engineer, and
Harold K. Beecher, Architect of the sa1d Public Safety
and Jail Building, the bid prop~sals submitted by Southern Steel Company and Herrick IronWorks, the specifications for jail equipment together with accompanying
architectural drawings, the affidavits of Frank Bland,
Sheriff of· San Bern~rdino County, California, Albert
R. Oehl, Area Inspector of Institutions in the office
of the San Bernardino County Sheriff, Elmore Urban
Ernst, Architect for the construction of the French
Camp Jail in San Joaquin County, California, John H.
Browning, partner in the firm of Folger-Adams Prison
Equipment Company of Joliet, Illinois, and a certified
copy of a resolution of the Board of Commissioners of
Mahoning County, Ohio, awarding the jail equipment
contract for their new county jail to Stewart Iron
Works. Respondents' motion for summary judgment
was granted by the lower court after hearing on April
5, 1963.

ADDITIONAL STATEMENT OF FACTS
The following statement of facts is submitted to
supplement the appellant's statement of facts on matters which are necessary for a decision by this court.
The respondents' motion for summary judgment
was based upon the following: ( 1) the Herrick bid
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was invalid for its failure to cmnply with the ad,·ertised
spe<:ifications, mul (:!) the bid proposal of Ilerrick Iron
\Vorks was for an alternate type of jail equiprnent to
that specified and the joint city and county authority
had discretion to determine which type of equiprnent to
sded and to award the contract to the lowest responsible bidder for that type of equipment.
The appellant's brief 1nakes no mention of the
undisputed allegations of fact in the affidavits ( R. 27;;7) relating to jail installation references contained
on page :! of the Herrick bid proposal (Exhibit "B",
H. 1;).t) which establish conclusively the misrepresentation of that bidder and its non-compliance with the
bid requirements as more specifically set forth in the
nrgtm1ent under Point I. As for the basis of the second
point relied upon by the respondents there is likewise
no dispute of facts. Paragraph 24 of the Instructions
to Jail Equipment Bidders and Section J J of the
.Jail Equipment Specifications contained in Exhibit
".A., attached to the affidavits of Roy ,V. McLeese and
Harold K. Beecher (R. 154) called for jail equip1nent
which would provide both manual mechanical and electrical operation for remote fully selective movement and
control of sliding cell doors and their automatic keyless
locking and unlocking as a basic function. Section 24a
of said Instructions provided that proposals could be
submitted upon an alternate type of equipment which
would provide an electrically selective system with a
standby mechanical system which was not required to
pro,·ide re1note fully selective movement and control of
\..
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sliding cell doors and their automatic keyless locking
and unlocking. The Her.rick bid proposal was the only
bid receiveq by the joint city and county authority upon
the alternate type of equipment. (See paragraphs 13
and 14 of the McLeese and Beecher affidavits, R. 9-10,
18, and Exhibit "B", R. 154). Paragraphs (c) and
(d) of the Herrick ,substitute specifications contained
in said Exhibit "B" clearly provide that the only way
the c~ll doors thereun~er could. be operated independently of electrical power would be by means of manual
operation at each door itself. It is undisputed that the
Southern Steel Company bid was the low bid on the
specifle.d dual electro-manual r,em~te controlled systelll
without variation :which required 1 inch tool resistant
st.eel grating whereas the. Herrick. bid on alternate
equipment called for 'Vs inch tool resistant steel grating.
(Paragraphs 7, 8, 9 and· 13 of McLeese and. Beecher
affidavits, R. 9-10, 17-18; Section "I" of Jail Equip~ent. Specific~ti~ns i:U: Exhibit "A", R.· 15_4; and the
bid prop?s;;tJs of Herrick Iron 'Vorks, and Southern
Steel C<;>mp~ny de~ign:1,ted as Exhibits "B" and "C",
R. 154). It is also undisputed that the bid of Southern
St~el ·Company provided for the installation of 19 electric motors with switches for the operation of 198 cell
doors, said- motors and. switches to be located outside
the security sections of the various cell blocks, whereas
the Herrick bid provided for the installation of separate
Inotors and switches ~·hove each of the 198 cell door~
within the security s~ctions .or" the various cell blocks.
(Paragraphs 10 and 11 of ~1cLeese and Beecher affi-
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davits, H. n. 18). Furthermore, the specified system
hid by Southern Steel required tool resistant steel grating frmn the top of the horizontal cover boxes to the
u11derside of the ceiling (Exhibit "A" and drawing.-;
attached thereto, R. L>4) whereas paragraph (f) of
the I lerrick substitute specifications provides for a steel
plate housing extending "from the top of the cell doors
up to the underside of the structural concrete slab."
(Exhibit "B", It. 154, and paragraphs 18 and 19 of
:\lcLeese and Beecher affidavits, R. 10-11, 19).
In addition to the foregoing there are numerous
other undisputed differences in construction and function between the systems proposed by Herrick and
Southern Steel, which will be set forth in the argument
hereinafter. The statement by appellant's counsel on
page 1:2 of his brief, that paragraph 7 of Conrad R.
~Iader's affidavit states that the Herrick bid was not
an alternate proposal, is absolutely false ( R. 40). _.\_
detailed analysis of the remaining deliberate misrepresentations contained in the appellant's brief with
respect to claimed conflicts between the Beecher and
~Iader affidavits would unduly lengthen this brief, but
the respondents urge the court to compare the actual
contents of the affidavits and not ~ir. Allen's statements as to what they, in effect, provide. A classic ex~unple has been cited above in the false assertion that
paragraph 7 of )lader's affidavit (R. 40) states that
the Herrick bid was not an alternate proposal.
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STATEMEN:T OF POINTS AND ARGUMEN'J
POINT I
THE TRIAL JUDGE PROPERLY GRANTED RESPONDENTS' MOTIONS FOR SUM~ARY JlJDGMENT FOR THE REASON
THAT THE BID OF HERRICK IRON WORKS
WAS INVALID AND DID NO'f COMPLY
'VITI-I THE ADVERTISED SPECIFICATIONS FPR_ JAIL EQUIPMENT.
The general rule relating to compliance with
specifications and; bidding requirements is .set forth in
43 Am.;Jur._, P·ublic Works and Contracts_,§ 40, as follows:
. "It is a general rule that the bid of one proposing to contract for the doing of a public work
must, in 'order to secure the contract, respond or
conform substantially to the advertised terms,
plans, and specifications; otherwise the board or
official whose duty .it is to award the contract
may properly refuse to give the bid consideration. Indeed it is the duty of the public authorities to reject all bids which do not comply substantially with the ter1ns of the proposal, for any
other rule would destroy. free competition. A
contract' entered into on terms more favorable
to the contractor than indicated by the advertised
plans or specifications, or incorporating material
changes in and additions to those plans and specifications, is. void." (Citing cases and an Annotation in 65 A.L.R. commencing at page 835).
In applying the general rule it has also been held
that a bid may be rejected by a public body for even
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slight irregularities and the courts will not interfere
therewith. even though such irregularities Inay have
been overlooked by the public body had it seen fit to
award the contract to such a bidder. Thus in 1l/ aryland
l'm·nncnl Compall,IJ 'l's. 1llahool, 110 Jid. 397, 7'2 .~\.
Ha:J. H44, 17 .Ann. Cas. 849, wherein the specifications
required that each bidder must deposit with his proposal
a smnple granite block, stating in what quarry it was
manufactured and agreeing to use only blocks made at
said quarry equal to the sample if he were the successful
bidder. the court held as follows:

" * * * it is a rule of very general application,
where reasonable requirements have been prescribed as to the manner of bidding, such requirements n1ust be complied with, in order that a bid
shall be entitled to consideration. While slight
irregularities in a bid not affecting its substantial
characteristics may be disregarded, yet the bid
1nay be rejected for such reason, and the court
will not interfere, in the absence of fraud or collusion."
The holding in the 1ll ahool case has been reaffirmed by
the Court of . A.ppeals of Maryland in the subsequent
cases of Fuller Co. t•s. Elderkin, 160 ~Id. 660, 154 A .
.>48, and Biddison t•s. Whitman, 183 ~Id. 620, 39 A.2d
800.
In view of the undisputed rule that a bid must be
in substantial compliance with the advertised proposal
to warrant its consideration, let us now examine the
advertised proposal involved in this action together with
the bids submitted in response thereto by Herrick Iron
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'¥orks

and Southern Steel Company as shown by the
affidavits and exhibits filed with the lower court in
support-Of respondents' motion for summary judgment.
With respect to the sufficiency of the Herrick bid
(Exhibit"B", R. 154) as to jail instaJlation reference~
contained therein, the· court's attention is directed to
paragraphs 29 and 30 'of the Instructions to Jail Equipment Bidders contained in Exhibit "A" (R. 154) which
reads as follows:
"29. Door operating and locking mechanisms
shall 4a ve been proven satisfactory by at least
three years of actUal, jail use in no less than
three county jail installations. This applies to the
design,. quality -~nd construction of the remote
controll~d sliding door operating and keyless
locking mech~nism in. the horizontal covering or
· track boxes above such doors and within the vertical lock bar housing at each door."
· '-'30. Bidders shall have made and be able to
refer to a minimum of three county jail equipment installations made during the six year period immediately prior to the bidding date hereof
which were manufactured and installed ·by the
bidder, and each of which shall have been in actual
jail use for no less than three years. These installations shall embody the same design, construction and function of sliding door operating
and keyless locking mechanism as that which the
bidder proposes to furnish hereunder. Each bidder shall list the name, location, year and month
of completion and the prisoner capacity of each
installation where provided for in the proposal
form."
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.Ath·ntion is also directed to the last paragraph on page
~ of the I I errick bid proposal which reads:
"Listed below are three (3) county jail installations of .Tail Equipment, embodying the same
design and construction of cell door operating
and locking system, and which functions the same
as exemplified in our model submitted hereunder,
tnade during the last six years and in actual jail
use for at least three years as required by the
instructions to Jail Equipment Bidders:
San Joaquin County, California-French Camp
Jail
Complete October 1957-T'otal Capacity 500
San Bernardino County, California-Glen
Helen Jail
Complete June 1958-Total Capacity 640
~lahoning

County Jail-\,.. oungstown, Ohio
Complete August 1957-Capacity 168."

'Vith respect to the installation at the French Camp
Jail in San Joaquin County, California, which the
I-Ierrick Iron 'Yorks submitted as a reference to satisfy
the above requirements: the affidavit of Elmore Urban
Ernst (R. 33-34), the architect for the construction
of that facility, clearly reveals that only 13 of the 159
electrically operated cell doors in that institution consist of the Folger-Adam Type "B" locking device
which was the type proposed for the Salt Lake Jail
Building in the Herrick bid. All other doors were either
1nanually operated or were solenoid controlled doors incorporating the Folger-Adam Type "K" device which
does not provide for remote fully selective movement
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and control of the cell doors and does not have a motor
installed in the track box above each cell door. The real
significance of that affidavit consists of the following
facts contained therein which are undisputed by the
plaintiff: (I) the. l3 doors containi~g the Folger-Adam
Type "ll" locking device were installed in the women's
jail facility of the French Camp Jail by Herrick Iron
Works and have been in operation since June, 1955,
and ( 2) the .steel grating used in the cell front and cell
door construction at the French Camp Jail, including
those' cells incorporating the Folger-Adam Type "B"
locking device, is mild steel and is not tool resistant steel.
Both of the f<;>reg~ing conditions extant in the French
Camp Jail fail to meet the requirements of paragraph
30 of the Instructions to Jail Equipment Bidders in
that such installation was not "made during the six
year period -immediately prior to the bidding date" of
November 29, 1962,. and did not "embody the same
design, construction and function of sliding door operating and keyless locking mechanism ·as that which the
bidder propos~s to furnish *.. * *." Furthermore, it
should be pointed out that Herrick Iron Works deliberately misr.epresented th~ date of completion .of
the only portion. of the French Camp Jail which could
have anyreievancy to their bid (the women's jail facility) .by indicating a completion date of October, 1~57,
when such doors ha~e been in actual operation since
June, 1.955. If their. st~ted completion date had reference to the receiving jail o~ the maximum sec~rity
section of the French Cainp Jail it would be totally
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inapplicable to their bid proposal inasmuch as the jail
equipn1ent etnployed therein did not provide for remote
fully selective move1nent and control of the cell doors
either elcetrically or manually. Suffice it to say that
their represented capacity of 500 under the circumstances is not entirely candid either.
Next consider the reference to the Glen Helen Jail
in San Bernardino County, California, which was represented in the Herrick bid as having been installed
and completed by it in June, 1958, with a total capacity
of 640. The affidavits of Frank Bland, San Bernardino
County Sheriff (R. 29-30), and Albert R. Oehl, Area
Inspector of Institutions in the office of the San Bernardino County Sheriff (R. 31-32), establish without
controversy the following facts: ( 1) there are no cell
doors in the Glen Helen Rehabilitation Center which
provide for remote fully selective movement and control
and automatic keyless locking and unlocking, ( 2) the
only electrically operated doors utilizing the FolgerAdam Type "B" locking device with an individual
motor installed in the track box above the door and
providing for remote fully selective movement and
control of such doors and their automatic keyless locking
and unlocking are located at sally port locations and
to divide dormitories from day rooms with no interrelationship to other doors. Furthermore, such doors
were not placed in operation until July 1, 1960, thereby
being disqualified as a valid bid reference for the reason
that such doors had not been in actual jail use for no
less than three years as required by the Instructions to
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Jail Equipment Bidders and as purportedly shown in
the Herrick bid. In addition to the foregoing the steel
grating used in the Glen Helen Jail is% inch diameter
mild steel and is not tool resistant steel, again indicating
the non-compliance of hte Herrick bid with paragraph
30 of the Instructions to J.ail Equipment Bidders. The
indicated. capacity of 640 at the Glen Helen Jail as
shown in the :flerrick bid also appears somewhat less
than .objective in light of the fact that there is not one
single cell door in that jail of the type proposed for
i~stallatio!l in the new public safety and jail building
by Herrick Iron Works.
The third installation referred to by Herrick Iron
Works in its bid proposal is the Mahoning County Jail
at Youngstown, Ohio. The affidavit of John W. Browning ( R. 35-36) , a partner in the firm of Folger-Adam
Prison Equipment Company of Joliet,. Illinois, which
manufactured the jail equipment for such jail, clearly
establishes that such equipment was installed by Stewart
Iron Works of Cincinnati, Ohio, and that it. was not
installed by Herrick Iron Works of Hayward) California. This evidence is completely supported by the
certified copy of a resolution of the Mahoning County
Jail and Office Building Commission dated February
3., 1956, the original of which is on file in the office of
John C. Cox, Clerk of the Board of County Commissioners of Mahoning County, Ohio, awarding the jail
equipment contract for the Mahoning County Jail and
Office BuildiT\g to Stewart Iron Works (R. 37). Certainly this reference is spurious and was known to be
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~o by

its sponsor. Paragraph 30 of Instructions to Jail
1~~quipn1cnt Bidders unequivocally required that a bidder's references 1nust be to installations "which wen_·
manufactured and installed by the bidder." Such blatant
disregard for compliance ''.rith bidding instructions
would tnost surely be a forewarning to any public body
of the predisposition of such a bidder to comply with
subsequent contractual detail. The point is emphasized
in 4:J .Am. Jur., Public Works and Contracts, §4~,
wherein it is stated that "\Vhat the public desires is a
well constructed work, for which a lawsuit even against
a (financially) responsible defendant is a poor substitute."
It is evident from the foregoing that Herrick Iron
\Vorks totally failed to comply with the bidding requiretnents pertaining to references. On Page I of the
Ilerrick bid proposal, which is signed by H. W. Dornsife, President of that company, it is declared that the
bidder "has read the Notice to Jail Equipment Contractors, Instructions to Jail Equipment Bidders, Jail
Equiptnent General Conditions, Jail Equipment Special Conditions, and the form of Contract and Bond,
the Specifications, * * * (and) that he agrees to all
of the requirements herein contained, * * * ." The only
logical conclusion which presents itself in explanation
of Herrick's non-compliance with the reference requiretnents in the bidding documents is its total lack of installation experience in the field of jail equipment
contemplated for respondents' Hall of Justice. Thus
it could only list a total of 13 cell doors installed by it
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of the type which it proposes to install in Salt Lake
City and these doors failed. to meet the additional
requirement of having been installed within the past
six years. Of the .few remaining sally port locking de~
vices installed by .Herrick which are similar to the type
it proposed for installation locally, they failed to meet
the requirement of. at least three years Jail use. Furthermore, Herrick <;lid not refer to a single installation
made by it incorporating tool resistant steel grating
in the construction thereof. The deficiency evident in
this lack of experience was compounded beyond the
bounds of moral integrity by Herrick Iron 'Vorks
through the willful employment of untruths intended
to mislead the public bodies which joined in the solicitation of jail equipment bids. That the honesty and
integr{ty of a bi9-der, together with his experience and
facilities. (or carrying out the contract and the quality
of his p~evious· wor~~ are matters of discretion with
which the courts wip not interfere is clearly set forth
in 43 ·Am.· Jur.~· Public Works and Co.ntracts~ §42. In
dis~ussing ·the requirement that a contract for public
work shall be let to the "lowest responsible bidder" the
rule .is there stated as follows:
"The term 'responsible' as thus used is not
limited· in· its meaning to financial resources and
ability. What the public desires is a well..;constructed work, fpr which .a lawsuit even against
a responsible defendant is a poor substitute; and
authorizations of this kind are held to invest public authorities with discretionary power to pass
upon the honesty and integrity of the bidder
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necessary to a faithful performance of the contract - upon his skill and business judgment ;
(citing cases) and the quality of previous work
(citing cases) -as well as his pecuniary ability,
and when that discretion is properly exercised
the courts will not interfere. (Citing cases.)"
Thus in the case of Williams vs. Topeka, 85 1\:an. 857,
118 P. 864, 38 L.R.A. (N.S.) 672, Ann. Cas. 1913 ..:\
497. the court, citing many authorities directly in point,
held that the word "responsible" in the phrase "lowest
responsible bidder" implies skill, judgment and integrity necessary to a faithful performance of the contract,
as well as sufficient financial resources and ability, and
further held that such determination by a public body
cannot be set aside by a court, unless the action of such
tribunal is arbitrary, oppressive, or fraudulent. For
other cases holding that public officials have broad
discretion in determining the "responsibility" of bidders
on public works, and that honesty, fidelity, integrity,
judgment, skill, quality of previous work, reliability
and trustworthiness are proper elements in making such
a determination, see Annotation in 38 L.R.A. (N.S.)
672.

Although there is no statutory requirement in this
state that contracts for public improvements must be
let to the "lowest responsible bidder" our Supreme
Court has adopted a rule similar in all respects to those
jurisdictions having statutes, with the possible exceptior
that the discretion allowed public officials in awarding
public contracts in this state may be broader than that
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permitted in such other jurisdictions. Thus in Schulte
vs. Salt-Lake City~ 79 U. 292, 10 P.2d 625, at page 628,
the law of this state was stated as fallows :
· "The general rule deducible from the adjudicated cases and textwriters is to the effect that,
where there is no statutory limitation upon the
power of the proper officers of a city to let contracts for public improvements~ such officers.have
a broad di,ficretion. A similar rule prevails in most
jurisdictions under statutes which require that
contracts for public improvements be let to the
lowest responsible bidder. In such case the offi. cers whose duty it is to award the contracts are
vested with dis.cretion in determining who is the
most responsible and best bidder. Responsibility
is not~ according to the weight of judicial author. ity~ confined to financial responsibility. It includes the experience~ skill~ ability AND HONESTY OF the bidders. Courts will not interfere
with the decision of the city authorities in awarding a contract 'if such decision is founded upon
such facts that it is not a manifest abuse' of discretion, is exercised in good faith, is in the interest
of the public and is without collusion or fraud,
and is not influenced by motives of personal
favoritism or ill will." (Emphasis added.)
It would appear without further argument that the
invalidity of the Herrick bid is conclusively proven by
the undisputed affidavits and documents relating to
installation references and that the joint authority's
decision to disregard the Herrick bid on advice of its
legal counsel that said bid was invalid was properly
upheld .by the district court. It is deemed advisable,
however, to point out further inadequacies and failures
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of the I Ierrick bid proposal to comply with the bid
rcquirernents sufficiently to permit of subsequent contractual clarity and obviate the need of additional negotiation between the parties. These matters are carefully
sd forth in the affidavits of Harold K. Beecher, . Archit<.'d for the Public Safety and Jail Building, and Roy
\\'. :\lcLeese, Salt Lake City Engineer. They consist
of the following:
1. The irreconcilable conflict between Section "R"

of the Jail Equipn1ent Specifications (Exhibit ".A",
H. lt>4) and the door jamb details shown on Drawing
71-A attached to the Herrick bid proposal (Exhibit
.. B ". H. 154) -the former requiring tongue and grooved
T-Bar construction of all sliding doors operated from
control cabinets, and the latter not so providing and
failing to clearly describe such substitute functions.
:? . The irreconcilable conflict between the bidding

specifications and those contained in the Herrick bid
relating to tool resistant steel grating above the horizontal cover box housing to extend all the way to the
ceiling. (See paragraphs 18 and 19 of Beecher and
)lcLeese Affidavits, R. 10-11, 19-20. )
3. The absolute failure of the Herrick bid proposal

to submit substitute drawings or specifications relating
to the length of horizontal cover box sections and the
type and design of splices relating thereto which was
necessitated by the deletion of Section "NN" of the
Jail Equipment Specifications (Exhibit "A") from
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the Herrick bid proposal (Exhibit "B"). (See paragraphs 20 and 21 of Beecher and McLeese Affidavits.)
4. The irreconcilable conflict between Section
"KK (a). ( 6)" of the Jail Equipment specifications and
the Herrick bid proposal (which deleted paragraph
"JJ" of said specifications) relating to power requirements for the operation of independent sliding doorsthe former calling for a 3-phase, 4-wire, 208 volt, 60
cycle power supply and the latter calling for a single
phase, 2 wire 115 volt, 60 cycle cur~ent. (See paragraphs 22 and 23 of Beecher and McLeese Affidavits,
R. 11-12, 20-21.).
5. The irreconcilable conflict between door type
9 as shown on Drawing No. 71A submitted with the
Herrick hi~ proposa~ (Exhibit "B", R. 154)and as
shown on the Jail Door Schedule of Drawing 71 and
Section "KK" of the Jail Equipment Specifications
(Exhibit '~~", R. 154) ~the former providing no key
lock for dqor type 9. and the latter providing for such
key locks. (See paragraph 24 of Beecher and McLeese
Affidavits, R. 12, 21.)
6. The irreconcilable conflict between Herrick's
Drawing 71A and the Jail Door Schedule shown on
Drawing 71, together with Section "KK" of the Jail
Equipment Specifications relating to door type 1 and
particularly door B at Sally Port C-112-the former
providing no manual key lock for such door and the
latter specifically requiring an electro-mechanical lock
20
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

for such door. (See paragraph 25 of Beecher and l\lc·
Leese Affidavits, R. 12, 21).
7. The absolute failure of Herrick's drawing 71.A.
purporting to show substitute door jatnb details, to
indicate thickness, sizes and types of material for door
jamb cmnponents, locking columns and key lock boxes.
(See paragraph 26 of Beecher and McLeese . Affidavits, R. 12·13, 21.)
8. The absolute failure of the Herrick bid proposal
to provide that the quality of materials and details of
construction for its proposed equipment would "equal
that shown in the model submitted" by its deletion
of Section "J J" from its substitute specifications. (See
paragraph 32 of Beecher Affidavit, R. 14.)
9. The deletion by Herrick Iron Works of its obli-

gation to comply with applicable electrical codes and to
pay for all permits, inspections, connections, etc., relating to the electrical work to be done by the Jail Equipment Contractor under paragraph 23 of Section "JJ"
of the Jail Equipment Specifications. (See said paragraph and the Herrick bid proposal which deletes all of
said Section "J J", R. 154.)
Taken individually most of the above acts of noncompliance on the part of Herrick Iron 'Vorks are
indeed serious omissions which would require negotiation between the parties for clarification. Taken collec·
tively there can be little question that the bidder made
a studied effort to present such a proposal as would,
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in the event the contract were .awarded to it, reqmre
such extensive renegotiation and change orders as to
render the amount of its original bid meaningless in the
end analysis. Clearly this would permit that bidder to
bid upon terms more favorable to it than the terms
accorded to other bidders, thus destroying competition.
The courts have uniformly disallowed such ·practices.
See Annotation in 65 A.L.R. 835, 836- 838. Thus in the
case of Urbany vs. Carroll~ 176 Iowa 217, 157 N.W.
852, the court held that a bid for a public improvement
must be in substantial compliance with the proposal to
warrant consideration; otherwise bidding would not be
on equal terms, and the advantages of competition
would be lost; and unless the bid is responsive to the
proposal in all material respects, it is not a bid at all,
but a new proposition. And in Lupfer vs. Atlantic
County~ 87 N.J. Eq. 491, 100 A. 927, the court held that
the lowest responsible bidder must be one who proposes
to do the work in the manner prescribed by the advertisement for bids and it is the duty of the public authorities to reject all bids not in compliance with the terms
of the proposal. In Konig vs. Baltimore~ 126 Md. 606,
95 A. 478, the view was expressed that if bids or contracts awarded for public work could depart from the
specifications on which the bids were invited, the result
would be the defeat of the competition which it is sought
to obtain by such bidding. _Indeed there is authority
for the position that bids may be declined for failure
of literal compliance with specifications. Rockland
Haulage~ Inc. vs. Village of Upper Nyack~13 App.Div.
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2d 819, 216 N.Y.S. 2d 308. And we have pointed out

heretofore that a hid may be rejected by a public body
for even slight irregularities and the courts will not
interfere therewith, even though such irregularities may
have been overlooked by the public body had it seen fit
to a ward the contract to such a bidder. See Maryland
Pavement Company vs. Mahool, supra. In fact, there
is a serious question as to whether alternate bids based
upon specifications to be submitted by the bidder, as
permitted under paragraphs 23 and 24a of the Instructions to Bidders, can have any validity at all. The rule
is stated as follows in 43 Am. Jur., Public Works and
Contract, §35:
"Public authorities cannot lawfully ask each
bidder to make his own plans and specifications
and to base his bid thereon, and then, after bids
are received, adopt one of the offered plans with
its specifications and accept the accompanying
bid. Such a procedure would be destructive of
competitive bidding and would give public officials an opportunity to exercise favoritism in
awarding contracts. A contract cannot be said to
have been let to the lowest and best bidder unless
all bidders have been invited to bid upon the same
specifications."
And in the next succeeding section, relating to the form
and sufficiency of plans and specifications for public
works, it is said:
"Specifications inviting bids for public contracts must be sufficiently detailed, definite, and
precise upon all the essential elements that enter
into the contract, so as to afford a basis for full
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and fair competitive bidding upon a common
standard, and they should be free from any restructions the effect of which would be to stifle
competition; unless they are definite, so that all
bids shall be upon the same proposition, there
will be no real competition and no basis on which
to determine which bid is the lowest, and thus
the door to favoritism and improvidence will be
opened. They properly should be complete within themselves."
In reviewing the specifications and bids received
in this action, the only truly competitive bids were received upon the specified electro-manual system for
remote fully selective movement and control of sliding
cell doors and their automatic keyless locking and unlocking. The three bids received upon this system were
without variation from the specifications. The very
danger observed by the courts and legal authorities in
permitting bids to be based upon the bidder's own specifications is most apparent in this case. It is established
without dispute from the depositions of Commissioner
C. W. "Buck" Brady and Harold K. Beecher that the
Herrick Iron W arks Company was the only bidder in
this area that could bid an electric system without a
standby remote fully selective manual system (R. 65-66,
123). This in and of itself indicates the possible favoritism inherent in the bid advertisement. Herrick Iron
W arks, as the sole contractor which could bid on the
type of alternate equipment designated in the advertisement for bids, was thereby permitted to write its own
specifications and now, through the devious method of
a taxpayer's suit, seeks to have its bid declared competi-
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tin· with the other bids. Such an attempt is void under
the above authorities. The most that can be said for the
llerrick bid is that it was a bid proposal upon an alternate type of equiptnent to that specified in the advertisement for bids and is subject to the law applicable thereto
as briefed under Point II to follow.
It clearly follows from the foregoing that the Herrick bid proposal did not tneasure up to the dignity
of a legally enforceable bid. Not only did it fail to comply with the advertised specifications in the above particulars, but constituted an attempted fraud when considered in its entirety with the construction references
eontained therein. Its rightful rejection on the grounds
of its invalidity left the Southern Steel Company the
lowest responsible bidder notwithstanding the law applicable to bids upon alternate types of equipment as
hereinafter set forth under POINT II.
POINT II
THE TRIAL JUDGE PROPERLY GRANTED HESPO~DENTS' MOTIONS FOR SU)I~IAR\T JUDG)lENT FOR THE FURTHER
HE.ASOX THAT THE HERRICK BID PROPOSAL ,Y.A.S BASED UPON AN ALTERX.ATE T"YPE OF JAIL EQUIPMENT TO
TIIAT SPECIFIED AND THE JOINT CITY
AXD COUXTY AUTHORITY HAD DISCRETIOX TO DETERl\IINE 'VHICH TYPE OF
E<~lTIP)IEXT TO SELECT AFTER OPENIXG
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OF BIDS AND TO A 'V ARD THE CONTRACT
TO THE LOWEST RESPONSIBLE BIDDER
FOR THAT TYPE OF EQUIPMENT.
There can be no dispute under the pleadings and
documents which constitute the record in this case that
the bid proposal of Herrick Iron Works called for the
installation of an electric fully selective system without
a standby mechanical system which would provide for
remote fully selective movement and control of sliding
cell doors and their automatic keyless locking and unlocking. The bid proposal of Southern Steel Company
called for the installation of such type of jail equipment
as would provide both mechanical and electrical operation for remote fully selective movement and control of
sliding cell doors and their automatic keyless locking
and unlocking, which was the type of equipment called
for in the Specifications for Jail Equipment. The bid
proposal of Herrick Iron Works upon an alternate
type of equipment to that specified in the bid advertisement was permitted under paragraphs 23, 24 and 24a
of Instructions to Jail Equipment Bidders. The bid of
the Southern Steel Company included tool resistant
steel grating with 1 inch diameter as specified under
Section "I" of the Jail Equipment Specifications whereas the bid of Herrick Iron Works included tool resistant
steel grating with 'Vs inch diameter as a permitted substitute under said Section "I". The bid of Southern
Steel Company provides for the installation of 19
electric motors, together with switches, to be located in
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control cabinets outside the security sections of the
t'arious cell blocks, whereas the Herrick bid provides
for the installation of 198 electric motors, together with
switches, for the operation of 198 cell doors with said
motors and switches to be located above each cell door
n.'ithin the security sections of the various cell blocks.
Other differences between the specified system and the
alternate system under the Herrick proposal have been
treated under POINT I and consist of such matters
as ( 1) tongue and grooved T-Bar construction of sliding cell doors as specified vs. open butnper construction
proposed by Herrick, (2) tool resistant steel grating
above cover boxes as specified vs. open hearth steel
plate and #10 gauge sheet steel as proposed by Herrick,
(a) cover box sections of designated length with designated type of splicing as specified vs. no designation of
lengths and type of splicing for cover box sections
under the Herrick bid, ( 4) a-phase, 4-wire, 208 volt,
60 cycle power supply as specified vs. single phase, 2
wire, 115 volt, 60 cycle power supply proposed by Herrick, (5) key locks on door type "9" as specified vs. no
key locks on door type "9" under the Herrick bid, and
( 6) designated thicknesses, sizes and types of materials as specified for door jamb components, locking columns and key lock boxes vs. no designation
of thicknesses, sizes and types of such materials in the
Herrick bid. The only bid received by the Joint City
and County Authority upon an alternate type of equipment to that specified in the bid advertisement was from
llerrick Iron 'Vorks whereas there were three bids
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submitted to said Joint Authority on the specified
electro-manual system. The lowest bid submitted to the
Joint Authority on the specified electro-manual system
was submitted by Southern Steel Company in the
amount of $597,7 46.00 and the bid of Herrick Iron
Works on the alternate electric system amounted to
$542,425.00. (See paragraphs 13 and 14 of the Beecher
and McLeese affidavits, R. 9-10, 18.)
To argue that the Herrick bid was not based upon
an alternative type of equipment would appear to be
frivilous and it is submitted that the facts as presented
in the record of this case could sustain no other conclusion than that the Herrick bid proposed an alternate
type of jail equipment to the electro-manual system
specified in the advertisement for bids.
The general rule under these circumstances is set
forth in McQuillin~ Municipal Corporations~ 3rd Edition, §29.55:
"The fact that the authorities specify different
kinds of material-putting the materials, in a
sense, in competition with each other-does not
constitute hindrance to competition, even though
the authorities cannot decide which material to
use until after all the bids are presented. They
may specify different kinds of asphalt for street
improvement, or free or limestone flagging and
artificial cement stone. So, too, they may specify
brick or bituminous macadam, and may decide
after all bids are received to adopt one or the
other and they need not select the cheaper of the
two."
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ln a Page on the lAtn: of Contracts, 2d Edition, §1946,
p. a:t!a. the rule is stated as follows:
"If hids have been advertised for on two different specifications, intended as alternative for the
san1e work. a provision requiring the letting of
the eontract to the lowest bidder does not bind
the city to select that specification on which the
lowest bid is given."
To the smne effect as the above is the text contained in
4:J Am. Jur., Public 1Vorks and Contracts, §37, p. 778.
See also Annotation in 27 A.L.R. 2d 917, 932-935.

The leading case in this type of action is Trapp ·cs .
•Yn.cport, 115 Ky. 840, 7 4 S.\V. 1109, decided in 1903.
Bidders were there invited to make proposals both for
hrick pavement and bituminous macadam. The low
bid on brick was approximately 121/2 % less than the
only bid on bihuninous macadam. The petitioner in
that case sought an injunction as a bidder and taxpayer
to prevent the a ward of the contract by the city officials
for the bituminous n1acadam. In holding against the
petitioner, the court stated:
" . t\..ppellant assumes that, because on the original proposal his was the least sum, therefore it
was the lowest and best bid. It will be observed
that the proposals were to be in the alternative,
either brick or bituminous macadam. The right
thus to select two materials of which a public
improvement may be made, and submit them for
bids in the alternative, is fully recognized in the
case of Barbar Asphalt Company v. Garr (Ky.)
73 S.,Y. 1106. It does not follow, therefore, that,
because a bidder's proposal is for the least sum,
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he is the lowest bidder. The fact as to whether
he is, or not, depends upon a proper consideration of other questions besides the price. One
class of material may make a much more durable
and satisfactory highway than another, and may
be, therefore, really cheaper at a higher price
than the inferior at a lower. These rna tters are
peculiarly within the province of those vested
by law with the power of making such improvements. The court should proceed with great caution when asked to interfere with the discretion
conferred by law upon municipal officers in regard to such rna tters. By the provisions of the
ordinance under which the work was to be done,
the contract was not to be let to the lowest, but
to the lowest and best, bidder; and the question,
therefore, which presented itself to appellees,
when the bids were opened, inspected, and compared, was whether or not it was better to adopt
the bituminous macadam as the material with
which to construct the highway at the greater
price, or the brick pavement at the lower price.
It may have been that the bituminous macadam,
because of its superiority and its greater dura·
bility, the ease with which breaks can be mended,
the smoothness of its surface, and the greater
cheapness with which it can be kept clean, would
1nake it, in the long run, less expensive than the
brick street at a lower price. If so, then we can
see no reason why the municipal officers should
not have the right to award the contract to the
bidder whose proposal, upon a survey of all the
questions involved, seemed to them the cheapest.
We have been cited to no authority which militates against the principle here announced, and
we believe that none can be found, which, in the
absence of the charge of fraud or corrupt motive,
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neither of which is made here, would authorize
interference by the court with the exercise on
the part of the municipal officers of their judgment as to which of two materials for the construction of a highway would be the cheapest
and the best, although costing different sums."
In a tnore recent case. L & M Properties Co. vs.
Jlurkc, 15:! Ohio St. 28, 86 N.E. 2d 768, the Ohio
Supreme Court held that where municipal specifications
for an airport runway provided in the alternative for
asphalt or concrete construction and the city was required to award the contract to the lowest responsible
hidder, an award of the contract for concrete construction at an expense of more than $68,000 greater than
the bid for asphalt construction was valid. The plaintiff
taxpayer in that case contended that the public officials
had no authority after the bids were received and
opened to determine which of the alternative constructions they would adopt and then award the contract
to the lowest bidder for the material selected. In addition the plaintiff also alleged that the construction of
the runway with asphalt would produce a runway of
at least equal quality with a concrete runway, that such
materials were highly competitive and equal in quality
and that the selection of concrete at a higher price constituted an abuse of discretion and was unlawful. That
case is practically identical with the case before this
court inasmuch as all of the plaintiff's allegations and
contentions in that case have their near identical counter·
parts in this action. In sustaining the demurrers to the
plaintiff's petition, the Ohio court relied upon the
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authorities mentioned hereinabove in addition to an
earlier Ohio case, Waltz vs. Green~ 13 Ohio Law Rep.
108, sustaining a Court of Appeals decision reported
in 22 Ohio Cir. Ct. R., N .S., 1, 29 C.D. 636, and cited
the following paragraph of the syllabus of the Appeals
court opinion in the Waltz case:
"Plans and specifications which provide in the
alternative for different materials and methods
of construction, and are full, accurate and complete as to each alternative in accordance with
the requirements of G.C. Section 2343, and afford the opportunity for full competition as to
each alternative, are valid; and an award to the
lowest bidder on such alternative as may be
finally adopted, after the bids have been opened
and considered, will be sustained.''
In a case remarkably similar to the Burke case, L. G.
De Felice and Son~ Inc. vs. Argraves~ (1959) 19 Conn.
Sup. 491, 118 A.2d 626, injunctive relief was sought
against the State Highway Commissioner to prevent an
award of contract for construction of a portion of the
Connecticut Turnpike. The court held that, where the
Highway Commissioner asked for alternative bids, one
for reinforced concrete pavement and one for bituminous concrete pavement, he could, after receiving alternative bids, determine the type of pavement he would
use and award the contract to the lowest responsible
bidder for that type of construction, and a lower bidder
on the rejected type of pavement was not entitled to
enjoin an award to the lowest bidder for the approved
type of pavement under a statute requiring an award

32
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

of the enntrnct to the lowest responsible bidder. Furthermore. the court stated that it would not interfere !t:ith
the e.rcrcisc of .fluch discretionary power vested in a
puhlic official in the absence of fraud, corruption, improper mofh'c or influences, plain disregard of duty,
yross abuse of power or violation of law, and that courts
h·ill act with e.rtreme caution where the granting of
injunctive relief will result in embarrassment to the
oJ)(Tation8 of government.
In accordance with the foregoing it was also held,
in Cesfone 'l's. Evans. 281 App. Div. 359, 121 ~ .Y.S.
:?d 89, that where a Town Board's advertisement for
bids for the construction of a sewer system provided a
base plan for laying the sewer under sidewalk and an
alternate route for laying the sewer under highway
curbing, the decision regarding selection of the base or
alternate route was solely within the province of the
Town Board in the absence of fraud or bad faith.
An exhaustive search of the authorities and court
decisions has resulted in the discovery of only one appellate decision relating to the letting of a contract by a
public body for the installation of jail equipment to. a
bidder other than the lowest bidder, but it is .distinctly
in point in this action and graphically portrays the
competition which has historically existed in the jail
equipment field, particularly with reference to varying
types of locking devices. That case, West vs. City of
Oakland. 30 Cal. App. 556, 159 P. 202, involved the
letting of a jail equipment contract to the second low
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bidder at approximately 20c;to more than the lowest
bid. In a taxpayer's suit seeking the same remedies as
those sought here by the plaintiff, the California court
held as follows:

" * * * The term 'lowest responsible bidder'
has been held to 1nean the lowest bidder whose
offer best responds in quality, fitness, and capacity as to the particular requirements of the
proposed work, and that where, by the use of
these terms, the council has been invested with
discretionary power as to which is the lowest
responsible bidder, having regard to the quality
and adaptability of the material or article to the
particular requirements of its use, such discretion will not be interfered with by the courts} in
the absence of direct averments and proof of
fraud. 2 Dillon on Municipal Corporations (5th
Ed.) §811, p. 1223, and cases cited." (Emphasis
added.)
In this action, as in the California case, there are no
averments of fraud or corruption on the part of the
defendants.
Application of the foregoing principles to the facts
in the instant case would compel a decision by this court
affirn1ing the summary judgment granted by the lower
court. This is a clear case of bigs on alternate types of
jail equipment. There is no allegation by the plaintiff
of fraud, undue influence, corruption or bad faith on
the part of the Joint Authority in awarding the contract
to Southern Steel Company. All the plaintiff has alleged is an abuse of discretion in that the bid on the
alternate electric system was $55,000 less than the low
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hid on the electro-rnanual system. Such a contention is
clearly insufficient under the doctrine of the above cases,
and particularly that of the Burh·c case which is so
identical in fad and procedure to this case, to warrant
judicial inten·ention into the orderly processes of an
extensive capital improvements program in Salt Lake
City and County.
C!"nder the rule of the Schulte case, supra, notwithstanding the fact that the element of alternative bids
was not there involved, the appellant has no litigable
claim. In the Schulte decision, referred to and quoted
from under POINT I, the Utah Supreme Court held
that public officers haYe a broad discretion in determining who is the most responsible and best bidder and that
responsibility includes experience, skill, ability and
honesty of the bidders as well as financial responsibility.
~\nd the court further held that in the determination of
the foregoing matters by public officials, the courts will
not interfere in the absence of a manifest abuse of discretion or fraud. \ Ve have heretofore noted the deceit
exercised by Herrick Iron \Vorks with respect to the
references contained in its bid, its near total lack of skill
and experience in installing the type of equipment it
proposed as evidenced by the references it gave, and
its total lack of demonstrated experience, skill and
ability in installing jail equipment incorporating tool
resistant steel. Certainly it cannot be asserted that the
Joint . A.uthority eYidenced a palpable abuse of discretion in disregarding the Herrick proposal under such
circumstances eYen had their bid been based upon the
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specified electro-manual equipment rather than the
alternate electric system. When the alternate types of
equipment are compared as to function, durability,
utility, material content and safety features relating
to jail personnel and authorized utility repairmen the
claimed abuse of discretion even becomes more absurd
as the following will more clearly reveal: ( 1) The
electro-manual system provided remote fully selective
movement and control of sliding cell doors and their
automatic keyless locking and unlocking by mechanical,
as well as electrical, means, whereas the equipment proposed by Herrick did not provide such a mechanical
system. (2) A simple mathematical computation (pi
x radius 2 ) will conclusively establish that the 1 inch
steel grating provides 23.44lf'o more steel than the %
inch steel grating proposed by Herrick. (3) With 4 inch
center spacing on the steel bars as required by paragraphs (b) and (c) of Section "I" of the Jail Equipment Specifications the open space between bars is
reduced from 31/8 inches with 'Vs inch grating to 3
inches with I inch grating thereby providing greater
security with the latter type grating. ( 4) The steel
housing required to enclose the T-Bar type of cell door
construction as specified materially increases the amount
of steel required for such construction as compared to
the open bumper system proposed by Herrick with a
resultant and distinctive security advantage provided
by the former. ( 5) The fact that the electro-manual
system as specified and included in the bid of Southern
Steel Company provided for the installation of only
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19 electric n1otors with switches in control cabinets

outside the

.llccurii,IJ

section.fl of the various cell blocks

whereas the system proposed by Herrick called for the
installation of 198 electric motors with switches within
the security sections of the various cell blocks, specifi<:ally one such motor with switches above each cell door,
graphically portrays the security gap between the two
systerns. The resultant hazard under the latter system
necessitated by the exposure of motor repairmen and
authorized jail personnel to the pre-sentenced prisoners
incarcerated within such security sections during periods
of repair, which would also be markedly increased with
198 lighter duty motors and switches as opposed to 19
heavier duty motors and appurtenant switches, is obviously apparent. ( 6) The absence of electrical wiring
in the horizon tal cover boxes enclosing the locking and
operating mechanistn for cell doors, as specified and
provided under the Southern Steel Company bid, is
distinctly advantageous from a security standpoint to
the system proposed by Herrick Iron Works, which
required electrical wiring for each separate motor to be
installed in such cover boxes. (7) The failure of the
Herrick bid to provide tool resistant steel grating above
the horizontal cover boxes as specified by substituting
therefor open hearth steel plate and #10 gauge steel
constitutes a vast difference in quality, security and
comfort for the prisoners, the latter resulting from the
in1pediment to air circulation which would result froin
the extension of the horizontal cover boxes to the underside of the ceiling as proposed in the Herrick bid. ( 8)
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Lastly it should also be pointed out that the Herrick
bid proposal did not provide designated thicknesses,
sizes and types of materials for door jamb components,
locking colun1ns and key lock boxes nor did it provide
for lengths and types of splicing for cover box sections
thereby establishing complete uncertainty with respect
to the quality, function, utility or security of the materials ultimately adopted absent negotiations with the
Joint Authority.
The items of tangible difference between the bids of
Southern Steel Company and Herrick Iron 'V orks as
evidenced by the foregoing analysis are indeed substantial and would certainly overcome any claimed
palpable abuse of discretion on the part of the Joint
Authority in awarding the contract to Southern Steel
even in the absence of legal considerations applicable
to bids on alternate types of equipment. When intangible factors, such as the honesty and integrity of a
bidder, his experience, skill and capability to do the
work, the possible loss of human life or serious injuries
to innocent persons occasioned by reduced safety and
security factors, as well as prisoner comfort, all of which
have been drawn in issue in this case as it now stands
are considered there would seem to be little doubt that
this court would conclude, as did the lower court, that
there has been no such manifest abuse of discretion on
the part of these public officials as to warrant the intervention of this court in the discharge of governmental
duties by these defendants.
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In addition it should be here pointed out that, while
tht· ads of public officials will be set aside on the ground
of fraud or Inistake. every reasonable intendment ot'
good faith and regularity will be indulged where they
appear to have acted within the scope of their polvers.
,l[ c(.~uillin, Jlu nici pal Corporations,
3rd Edition,
§IO.:n. p. 66~. Such indulgence, although absolutely
proper. would see1u unnecessary under the facts of this
ease to east an aura of lawfulness over the actions of
these defendants which are so bitterly attacked by the
appellant. Furthermore, the authorities are in uniform
agreetnent that, in determining who is the lowest responsible bidder, public officials are vested with wide
diseretion, and their decision, when based upon an honest exercise of the discretion thus vested in them, will
not be interfered with by the courts, even if erroneous.
43 .Am. Jur., Public Works and Contracts, §~~' pp.
786-787. This citation is not intended to intimate in any
manner that these respondents have made an erroneous
decision in awarding the subject jail equipment contract,
but is included for the express purpose of illustrating
the scope of discretion vested in such officials, the
bounds of which are not even remotely jostled by the
facts in this case.

POINT III.
THE Sl. . JIJIARY JUDG~IENT ENTERED
BY THE LO\YER COURT \Y AS PROPER UNDER R.ULE 56(c) OF THE UTAH RULES OF
CIYIL PROCED.CRE.
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The appellant relies upon Rule 56 (c) of the Utah
Rules of Civil Procedure, its counterpart of the federal
rules and various cases decided under both rules to
sustain his erroneous conclusion that summary judgment is not properly granted if there is any dispute of
fact. The authorities cited by the appellant do not support such a contention. Rule 56 (c) clearly provides that
such a judgment shall be rendered forthwith if the
pleadings, affidavits, etc. "show that there is no genuine
issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law." In 3
Barron and Holtzoff_, Federal Practice and Procedure)
Rules Edition_, §1234, at page 131, it is stated that "(a)
question of fact which is immaterial does not preclude
summary judgment." Cited thereunder is the case of
Elbow Lake Co-op Grain Co. v. Commodity Credit
Corp._, C.A. 8th, 1958, 251 F.2d 633, holding that an
issue of fact is not genuine unless it has legal probative
force as to a controlling issue. In Burton v. U.S.J D.C.
Utah 1956, 139 F. Supp. 121, 124, U.S. District Judge
Christenson held as follows:
"It is not every uncertainty or dispute or every
failure of the parties to agree, which precludes
the disposition of a case by su1nmary judgment.
Where the determinative facts are without dis·
pute or are clearly established by the record so
that one of the parties is shown to be entitled
to judgment as a matter of law, it is the duty
of the Court to grant summary judgment ac·
cordingly; this notwithstanding that there may
be a dispute as to immaterial points."
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And this ('ourt, in the case of Dupler v. Yates, 10 L'".2d
251, :t>l P.2d 624, 636-637, held that where defendants
in an action in deceit based upon misrepresentation,
produced evidence that pierced the allegations of the
complaint and the plaintiff did not controvert, explain
or destroy that evidence by counter-affidavit or otherwise, the court would be justified in concluding that no
genuine issue of fact was present and that summary
judgment should be rendered for the moving party.
The application of the above rules to the record
in this case leads irrefutably to an affirmance of the
lower court's ruling. The evidentiary matters contained
in the respondents' affidavits relating to installation
references contained in the Herrick bid proposal establish without hint of controversy that the Herrick bid
proposal was invalid for the reason that it did not comply with the advertised specifications as more particularly set forth under POINT I. The numerous other
undisputed particulars in which the Herrick bid was
found wanting are also set forth under POINT I. As
to the alternate nature of the equipment proposed by
Herrick Iron Works, the facts are undisputed that the
Herrick equipment did not provide a standby mechanical system for remote full selective movement and
control of sliding cell doors and their automatic keyless
locking and unlocking as did the specified equipment
proposed by Southern Ste~ Company. Numerous other
differences such as the size of steel grating to be used,
the electrical system to be employed, cell door construction and type of housing above cover boxes, are also
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undisputed by the appellant as shown under POINT
II above. Indeed, any contention that the Herrick proposal was not based on alternate equipment to that specified would be clearly frivolous in light of the Herrick
bid proposal itself (Exhibit "B ", R. 154) which, in
deleting Sections J J, LL, MM, and NN of the architect's specifications, proposed as a variation "Furnishing fully automatic system for operating, locking, unlocking, and selecting sliding doors, in lieu of that
specified.n (Emphasis added.) It follows from the foregoing that there was no genuine issue of material fact
before the lower court and the respondents were entitled
to judgment as a Inatter of law under the authorities
cited in POINTS I and III.

CONCLUSION
It seems judiciously ironic that a taxpayer, seem·
ingly fronting for an unsuccessful and irascible bidder
for a public contract, should blindly level charges at
public officials on behalf of his malcontent partner only
to suffer the boomerang of his associate's undisclosed
deceit. Such is the case at bar. The invalidity of the Her·
rick bid proposal has been established beyond doubt
through the deliberate misrepresentations contained
therein as well as in numerous other matters, any of
which would justify the Joint Authority's action. Even
assuming the Herrick bid to be valid, it could only be
considered as an alternate type of equipment to that
specified and the determinatoin of which type of alter·
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nate: equiprnent to select was solely for the Joint
Authority to n1ake without intervention by the courts.
And in the final analysis, considering the honesty, intt·grity, ability, experience and responsibility of the
llt:rrick Iron \Vorks as evidenced in its bid proposal
and the quality, security, safety, durability and function
of the two systems of jail equipment, it is clearly established that there has been no such palpable or manifest
abuse of discretion exercised by the Joint Authority
in awarding the contract to Southern Steel Company
as to warrant equitable intervention by the lower court.
The defendants' motion for summary judgment upon
the pleadings and record in this case was properly
granted.

Respectfully submitted,
HOMER HOLMGREN
Salt Lake City Attorney
J .ACK L. CRELLIN
Assistant Salt Lake City Attorney
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